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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case No. G.R 3820/2013
U/s 147/448/323/149 of I.P.C.

State

-Vs-

       (I) Zamiron Bibi
   (ii) Bakkar Ali

          (iii) Sermat Sikdar
           (iv) Hasmat Sikdar

       (v) Sefat Sikdar
(vi) Jinat Ali

    (vii) Darbaj Ali
        (viii) Bablu Sikdar

     (ix) Omar Sikdar
               (x) Manik Ullah Sikdar

      (xi) Jamal Uddin

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..................for the 
State.
Mr. Sk Md. Shahjahan, Advocate…....…..............for the 
accused-persons.                

Date of Evidence : - 06-02-19, 08-03-19, 01-04-19, 29-04-19, 20-05-19;
Date of S.D : - 02-07-19;
Date of Argument : - 29-07-19;
Date of Judgment    : - 13-08-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 11-12-13

one  Anowar  Hussain  lodged  a  First  Information  Report  before  the

Officer-in-Charge of Dhubri Sadar Police-Station, alleging that on 10-12-13, at

about 9.00 p.m., accused persons armed  with weapons  had entered into his

house by breaking tin  gate and assaulted them.  Accused persons took away

Rs.  1,00,000/-  from  Almirah.  They restrained  accused  persons  and  then,

accused persons assaulted  on neck of his younger brother’s  wife. Accused

persons also tried to take away  his  niece Sahida Khatun and in that process

fighting ensued. Thereafter, accused persons left the place. 
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2. On receipt of Ejahar,  the Officer-in-Charge  of  Dhubri  P.S. registered a

case  being  the  Dhubri  P.S. case  no.1128  of  2013,  u/s

147/148/149/427/448/325/380 of I.P.C and launched investigation of the case.

During the period of investigation of the case, Investigating Officer visited the

place  of  occurrence,  prepared  sketch-map  of  the  place  of  occurrence  and

examined  witnesses.  Sent  victim to  hospital  and  collected  injury  report  of

victim. On completion of investigation of the case, S.I Bijit Dadhara submitted

charge-sheet  of  the  case  against  above  named  accused  persons  u/s

147/148/149/427/448/323/380 of I.P.C.

3. In pursuant to the court process, accused persons appeared before the

Court and they were allowed to go on bail. Copies of relevant documents were

furnished to accused persons. After having heard both sides and considering

the material on record, particulars of offence punishable u/s 147/448/323/149

of I.P.C were read over and explained to accused persons. They pleaded not

guilty and claimed to be tried.

4. During trial,  prosecution side examined as many as nine numbers of

witnesses.  In  view of  the evidence on record,  accused were examined and

recorded their statements u/s 313 of Cr PC. The pleas of accused were of total

denial and declined to adduce evidence in their defence. I heard arguments

put forwarded by learned counsel for both sides.

POINTS FOR DETERMINATION IN THE INSTANT CASE ARE:

5. (i) Whether the accused persons on 10-12-13 at about 9.00 p.m., in the

night, at Irongzongla Part III, were members of an unlawful assembly and in

prosecution  of  the  common  object   of  such  assembly  attacked  house  of

complainant, committed offence of rioting and thereby committed an offence

u/s 147 I.P.C.?

(ii) Whether  on  the  same date  and time,  accused persons  in  the  night,

committed house trespass by entering into the house of informant with intent

to commit an offence of criminal trespass and house trespass in prosecution of

their  common object  of  such  assembly  and thereby committed  an  offence

punishable u/s. 448 I.P.C.?

(iii) Whether on the same date, time and place accused persons voluntarily

caused  hurt  to  Bhanumati  in  prosecution  of  their  common  object  of  such

assembly and thereby committed an offence punishable u/s 323 I.P.C.?
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(iv)    Whether the accused persons on 10/12/2013, at about 9 p.m., were

members  of  an  unlawful  assembly,  in  prosecution  of  the  common  object

attacked house of complainant which offence you knew likely to be committed

in prosecution of the common object and you being members of that assembly

at  the time of  commission of  offence are liable  for  committing an offence

punishable u/s 149 IPC ?

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6. Anowar Hussain, informant of this case deposing as p.w.-1 stated that

Exhibit-1 is  the ejahar  and exhibit-1(1)  is  his signature.  He knows accused

persons. He stated that the incident occurred in the year 2013, at about 9.00

p.m. and at that time, he was chewing betel nut after taking dinner. Then,

accused persons had broken his gate and entered into his house. When his

sister-in-law advanced then, someone among accused persons hit on her right

hand  with  stick.  Hue  and  cry  took  place.  Neighbours  and  police  came.

Thereafter, police caught Bablu and Shermat and took them to police station.

During cross examination, p.w.-1 stated that he knows Sahid Ali and Duisha Sk.

They were murdered. He admitted that he is one of the accused in that murder

case. He denied that he had murdered Sahid and injured Bakkar. He denied the

other suggestions made by defence counsel on behalf of accused persons. 

7. Safur Ali (p.w.2) stated that informant is his elder brother and he knows

accused  persons.  The  incident  took  place  in  the  year  2013  and  at  about

8.30/9.00 p.m. in the night. At that time, he was in his house. Hearing hue and

cry, he went to his elder brother's house and did not see anyone. He heard

that  accused  persons  had  entered  into  house  and  assaulted  his  wife

Bhanumati  with  stick.  Bhanumati  got  injured  on  her  hand  and  shifted  to

hospital  for  treatment.  During  his  cross-examination,  p.w.-2  stated  that  he

knows Sahid Ali  and he was murdered.  He admitted that  he is  one of  the

accused in the murder case of Sahid. He denied the suggestion that accused

persons had not entered into house of his elder brother and beat his wife. 

8. Bhanumati Bibi (p.w.3) stated that she knows informant and she does

not know accused persons. She deposed that the incident took place in the

year 2013 and at about 9.00 p.m. On the day of incident, accused persons

went to the house of complainant and engaged in a quarrel. At that time, she
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was in her house. Accused persons also came to their house and quarreled

with them due to having enmity. It was dark at that time. She sustained injury

on her right hand. She could not recognize the person who had hit her due to

darkness. During cross examination, p.w.-3 stated that on that very day, one of

their villager named Sahid Ali was murdered. Her son Kalam Sk. and Anowar

Hussain are accused persons of that case. 

9. Sahida Khatun (P.W.-4) knows complainant and accused persons. At the

time of occurrence of the incident, she was in her house and accused persons

came to their house. Accused persons engaged in a quarrel with them and left

the place. During cross-examination, p.w.-4 stated that Sahid Ali was murdered

and in that murder case, her father and elder brother are accused. 

10. Sahidur  Rahman  (P.W.-5)  knows  informant  and accused persons.  The

incident took place about 4/5 years ago and in the night. He heard hue and

cry.  He  does  not  know who  engaged in  quarrel. During  cross-examination,

p.w.-5 stated that Anowar Hussain is one of the accused in the murder case of

Sahid Ali. Sahid Ali was murdered at about 7/8.00 p.m. Thereafter about 2/3

hours later, he heard hue and cry in the house of Anowar Hussain. He heard

that in that murder case Anowar Hussain, Yakub Ali, Sonaullah Sk. Edrish Ali,

Chand Ullah Sk, Sorhab Ali,  Kalam Sk, Yusuf Ali, Sabur Ali,  Mobarak Ali and

Sahidur Rahman are accused persons. Sahid Ali was stabbed with dagger and

he succumbed to his injury.

11. Sabiya Bibi (P.W.-6) stated that informant is her brother and she knows

accused persons. The incident took place five years ago and at about 9.00

p.m. At the time of incident, she saw accused Karim Sikdar and Jinnat Ali had

entered her brother's house by breaking door and beat her brother Anowar

Hussain. During her cross-examination, p.w.-6 stated that she knows one of

their  villager  Sahid  Ali  was  murdered  and  in  that  murder  case,  Anowar

Hussain, Yakub Ali, Sonaullah Sk. Edrish Ali, Chand Ullah Sk, Sorhab Ali, Kalam

Sk, Yusuf Ali, Sabur Ali, Mobarak Ali and Sahidur Rahman are accused persons.

Sahid Ali was murdered in front of house of Anowar Hussain. About 400/500

people  gathered at  the place  of  occurrence.  Villagers  surrounded house of

Anowar alleging as to why he had committed murder to Sahid Ali. Her house is

far  away  from  house  of  informant.  She  came  to  the  place  of  occurrence

hearing hue and cry. It was dark night and she could not recognize anyone.
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Villagers were enraged due to death of Sahid Ali.  She saw Anowar and her

nephews were hiding inside house. She did not enter house of Anowar seeing

about  400/500 people  outside  of  house.  Zinnat  Ali  was  brother  and  Karim

Sikdar was father-in-law of Sahid Ali. She denied the suggestion that she had

deposed falsely as her brother and nephews are accused in that murder case. 

12. Nilima  Khatun  (P.W.-6)  knows  informant  and  accused  persons.  The

incident took place about 4/5 years ago. She went to the house of Anowar

Hussain hearing hue and cry and she saw accused Karim Sikdar and Jinnat Ali

were  breaking  house  of  Anowar  Hussain  with  sharp  weapons.  She  did  not

witness any ‘marpit’.  During cross-examination, p.w.-6 stated that Edrish Ali is

her son-in-law. She knows Sahid Ali and he is dead. Sahid Ali sustained injuries

at about 7/8.00 p.m. and he was lying on the road. Thereafter, 1/2 hours of

that incident, she heard hue and cry in the house of Anowar. About 400/500

people gathered at the place of occurrence. Sahid Ali succumbed to his injuries

on next day. Anowar Hussain, Yakub Ali, Sonaullah Sk. Edrish Ali, Chand Ullah

Sk, Sorhab Ali, Kalam Sk, Yusuf Ali, Sabur Ali, Mobarak Ali and Sahidur Rahman

are accused persons in the murder case of Sahid Ali. She heard that Anowar

and his nephews had caused hurt to Shahid Ali. 

13. Prohlad Das (P.W.-8) does not know informant and accused persons. On

19/6/2014, O/c sir directed him to complete investigation of this case due to

transfer  of  earlier  investigation  officer.  In  the  meantime,  he  was  also

transferred from the station and therefore, he could not complete investigation

of the case. His cross-examination was declined by defence side.

14. Dr. B. Bhattacharjee (p.w.9) stated that on 10-12-13, he was posted as

M.O. at Dhubri Civil Hospital. On that date, he examined one Bhanumati, aged

about 45 years and on examination he found the following:

Laceration and blood in right hand and pain.

Ext. 2 is the injury report. Ext. 2(1) is his signature.

Injury was simple and caused by blunt object. 

In  his  cross-examination,  he  stated  that  he  examined  victim  on

10-12-13. He issued certificate on 30-10-15.  He issued certificate after two

years back. He did not mention in his report that he had prepared the report

from medical register. Exhibit-2 is not final report.  He does not know if the

patient was admitted or not. He denied the suggestion that he had prepared
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the report from his memories.

15.     Thus,  in  view  of  the  above  discussion  of  evidence  of  prosecution

witnesses, it is come out that a mob attacked house of Anowar Hussain due to

death of one Sahid Ali. Accused Zinnat Ali was brother and Karim Sikdar was

father-in-law of Sahid Ali.  P.w.-1 and p.w.-2 admitted that they are accused

persons in Sahid murder case. There were about 400/500 people gathered at

the place of occurrence. Sahid Ali was stabbed with dagger in front of house of

Anowar  Hussain  and  later,  he  succumbed  to  his  injuries.  P.w.-5  heard  the

incident  only.  Evidence  of  p.w.-6  is  self-contradictory  and  therefore,  not

believable. Because, p.w.-6 in her cross-examination cleared that she could not

recognize anyone and she did not go to the house of Anowar Hussain seeing

gathering of people. P.w.-2 went to house of Anowar Hussain but, he did not

meet anyone at there. P.w.-2 did not say that accused persons also went to his

house and engaged in a quarrel. The evidence of p.w.-3 and p.w.-4 show that

accused persons also went to their house. P.w.-3 sustained injury on her hand

due to striking her by someone among from mob. She does not know accused

persons. She also could not recognize who had beaten her. From evidence of

p.w.-1, p.w.-2, p.w.-3 and together with evidence of p.w.-9, it is cleared that

p.w.-3 sustained injury on her hand. From evidence of p.w.-1, it is appeared

that he did not see accused persons and accused persons also did not meet

him in his house. It  can be said that accused persons did not find Anowar

Hussain in his house. Therefore, p.w.-1 failed to state about participation and

acts of accused persons in his house. Of course, p.w.-1 stated that at that

time, he was chewing betel nut after taking dinner but, it is appeared that on

seeing mob entering into his house, he hid himself and therefore, no incident

took place with him. It is true that mob entered into his house by breaking tin

gate which is also finds corroboration from evidence of p.w.-7. But, it is not

come out that accused persons went inside house of Anowar Hussain. P.w.-7

saw accused Zinnat Ali and Karim Sikdar breaking house of Anowar Hussain.

But, evidence of p.w.-7 finds no corroboration of the fact that Zinnat and Karim

Sikdar broke house of Anowar Hussain. Prosecution agency did not make Karim

Sikdar an accused of this case. P.w.-4 knows accused persons and accused

persons also went to their house. P.w.-4 did not say that accused persons had

entered into their  house and engaged in any ‘marpit’.  According to p.w.-4,
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accused persons only engaged in a quarrel with them due to death of Sahid

Ali. From evidence of p.w.-1 to p.w.-7, it is cleared that there were many people

gathered  at  the  place  of  occurrence.  So,  it  is  unsafe  to  hold  all  accused

persons guilty for commission of offence punishable u/s 147/448/323/149 IPC.

It is true that accused persons entered into house of Anowar Hussain breaking

gate and someone assaulted p.w.-3. It cannot be said that all accused persons

went inside house of  Anowar Hussain with a common object.  Gathering of

people at the place of occurrence can be said natural. Because, many people

might have come to the place of occurrence hearing about incident of murder

of Sahid Ali. So, it cannot be said that they gathered at the place of occurrence

with a common object and members of an unlawful assembly.  

16. In  view of  the  above discussion  of evidence  on  record,  I  am of  the

opinion  that  prosecution  side  has  failed  to  prove  the  offence  against  the

accused persons beyond all reasonable doubt. Therefore, accused-persons are

acquitted from the offence u/s 147/448/323/149 IPC on benefit of doubt and

set  at  liberty  forthwith.  Bail  bonds stand in favour  of  accused persons are

extended for another period of six months in view of section 437A of Cr PC.

17. Accordingly, this case is disposed of on contest. Judgment is prepared

and pronounced in open court. Given under my hand & seal of this court on

this 13th day of August, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.
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   A   P P E N D I X

1. PROSECUTION WITNESS:-PW- 1 Anowar Hussain, (Complainant),

  PW- 2 Safur Ali,

  PW- 3 Bhanumati Bibi,

  PW- 4 Sahida Khatun,

  PW- 5 Sahidur Rahman, 

  PW- 6 Sabiya Bibi,

  p.w.-7 Nilima Khatun

  p.w.-8 Prahalad Das

  p.w.-9 Dr. B. Bhattacherjee 

2. PROSECUTION EXHIBITS:-Ext. 1 ejahar

     Ext. 1(1) is signature of p.w.-1

   Ext. -2 medical report 

   Ext. 2 (1) is signature of p.w. 9

.

3. DEFENCE WITNESS: -    Nil.

                               Addl. C.J.M, Dhubri 


